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on business interests
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If you’re like many small business own-
ers, it has taken years, and probably 
decades, to build a successful operation. 
Naturally, you hope that the business 
continues long after you’re gone, espe-
cially if you’ve brought children or other 
family members into the fold. But that’s 
not always the reality.

Frequently, heirs of successful entrepreneurs 
are forced to sell off business interests at “fire 
sale” prices to help pay a federal estate tax 
bill. the current top estate tax rate of 40% is 
triggered after applying the gift and estate 
tax exemption of $5.49 million. For example, 
absent other factors, if the taxable portion of 
a business interest amounts to $5 million, the 
estate owes a staggering $2 million (40% of 
$5 million) in tax.

Could this happen to your business? You can 
minimize the chances by taking some preemp-
tive steps, including providing instructions 
for making a special election under Internal 
Revenue Code section 6166. 

How Sec. 6166 works
sec. 6166 allows heirs to stretch out estate 
tax payments over time. specifically, assum-
ing certain conditions are met, the executor of 
the estate can elect to postpone any payment 
for five years before taking another 10 years 
to meet the tax obligations in equal annual 
installments. (this 15-year deferral is actually 
14 years long because of the way payment 
due dates are structured.) 

thus, by buying extra time with the election, 
your family may be able to avoid a distress 
sale. however, this tax break isn’t automati-
cally available. to qualify, three requirements 
must be met:

1.  the deceased must have been a U.s.  
citizen or resident at death.

2.  an interest in a closely held business must 
compose more than 35% of the deceased’s 
adjusted gross estate.

3.  the election must be made by the estate’s 
personal representative on an estate tax 
return filed in a timely manner.

the calculation of the 35% test is based 
on subtracting from the gross estate certain 

More life in life insurance
Regardless of whether your estate benefits 
from section 6166, it may be advisable 
to secure additional life insurance cover-
age. this could be the easiest and most 
cost-efficient method for ensuring that 
your family will continue to operate your 
business after your death.

not only does life insurance provide 
liquidity to pay estate tax immediately or 
through annual installments, but the pro-
ceeds won’t be included in your taxable 
estate if you make the necessary arrange-
ments. Essentially, you can’t retain any 
ownership rights under the policy. For 
most business owners, this is a small 
price to pay for peace of mind.



deductions, such as debts, funeral expenses, 
administration costs, mortgages and liens. 
however, these deductions are taken into 
account prior to applying any available chari-
table and marital estate tax deductions.

Moreover, the closely held business interest 
must qualify as an active trade or business. If 
the business is a passive activity, the value of 
passive assets must be removed before it can 
be determined if the value exceeds 35% of the 
adjusted gross estate.

Be aware that this estate tax deferral break 
isn’t limited to sole shareholders of C corpora-
tions. It’s also available for sole proprietors; 
partners with an interest of 20% or more in the 
partnership or with an interest in a partnership 
that has no more than 45 partners; and corpo-
rate stockholders owning 20% or more of the 

voting stock, or owning stock in a corporation 
with no more than 45 shareholders.

Other factors in play
If you intend for sec. 6166 to be elected, 
be wary of certain actions that will acceler-
ate payment of all the unpaid tax that has 
been deferred. For instance, payments may 
be accelerated because of sales, exchanges 
or other dispositions of 50% or more of the 
deceased’s interest. on the other hand, if the 
business redeems shares to pay for estate tax, 
funeral expenses and administrative expenses, 
this redemption won’t cause an acceleration.

Finally, there’s one more catch: Interest must  
be paid annually on the unpaid portion of the 
tax. however, the estate pays only 2% interest 
on the tax attributable to the first $1 million of 
the business interest. the interest rate for tax 
underpayments applies to any amount above the 
$1 million threshold, subject to inflation index-
ing. the threshold for 2017 is $1.49 million.

Don’t try this at home
Bear in mind that this technique is complex. 
Meet with your estate planning advisor to 
determine the availability of the sec. 6166 
election. this election should be coordinated 
with other aspects of your estate plan. •

3

Under Sec. 6166, an  
executor of the estate can 
elect to postpone any  
payment for five years before 
taking another 10 years to 
meet the tax obligations in 
equal annual installments.



Maintaining family harmony
Balance beneficiaries’ needs with a total return unitrust
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A traditional trust can sometimes create a 
conflict among the lifetime and remainder 
beneficiaries. This makes it more difficult 
for your estate plan to achieve its objec-
tives and places your trustee in a difficult 
position. A total return unitrust (TRU) may 
offer a solution.

What are the trustee’s challenges?
When a trust is designed to provide benefits 
for two classes of beneficiaries, often in dif-
ferent generations, it presents a difficult chal-
lenge for the trustee. Consider this example: 
adam’s will establishes a trust that pays all of 
its income to his wife, Kristen, for life (the “life-
time beneficiary”), and then divides the trust 
assets equally among his three children from 
his first marriage (the “remainder beneficia-
ries”). the trust names adam’s friend, Roger, 
as trustee. Kristen outlives adam by 10 years.

Roger has a fiduciary duty to act in the best 
interests of all the beneficiaries, but traditional 
trust design makes it difficult for him to be impar-
tial. suppose adam leaves $2 million to the 
trust. to provide Kristen with a steady income 
stream, Roger places the trust assets in fixed-
income investments that generate a 5% return. 
Kristen receives income of $100,000 per year, 
and when she dies the trust’s principal — still  
$2 million — is distributed to adam’s children. 
not a bad inheritance, but its value has been 
eroded by 10 years of inflation.

suppose, instead, that Roger invests the trust 
assets in growth stocks that earn a 9% annual 
return. ten years later, the trust’s value has 
appreciated to more than $4.7 million. that’s 
good news for adam’s children, but this 

approach likely generates little or no income 
for Kristen.

In an effort to make everyone happy, Roger 
compromises: he invests half of the assets in 
growth stocks and the other half in fixed-income 
vehicles. the $1 million in fixed-income invest-
ments generates $50,000 per year for Kristen, 
and at the end of the trust term the principal is 
just under $2.7 million.

How can a TRU help?
the advantage of a tRU is that it frees the 
trustee to employ investment strategies that 
maximize growth (total return) for the remain-
der beneficiaries without depriving lifetime 
beneficiaries of income. Rather than pay out 
its income to the lifetime beneficiary, a tRU 
pays out a fixed percentage (typically between 
3% and 5%) of the trust’s value, recalculated 
annually, regardless of the trust’s earnings.

going back to our previous example, suppose 
adam’s trust is designed as a tRU that makes 
an annual payout to Kristen equal to 3.5% of 
the trust’s value, recalculated annually. Roger, 
relieved of the duty to generate income for 
Kristen, invests all of the trust assets in a diver-
sified portfolio of growth stocks that yield a 
9% annual return. Kristen’s payments from the 
trust start at $70,000 and grow steadily over 
the trust’s term, reaching more than $113,000 
by year 10. 

at the same time, the value of the trust princi-
pal grows to more than $3.4 million, which 
is distributed to adam’s children at the end 
of year 10. thus, the lifetime beneficiary and 
the remainder beneficiaries are better off with 
a tRU than they would have been under the 
compromise approach described earlier.



Can you convert an existing  
trust into a TRU?
If you’re concerned that an existing, irrevoca-
ble, income-only trust may be unfair to certain 
beneficiaries, it may be possible to convert it 
into a tRU. In order to do so, however, such 
a conversion must be permitted by applicable 
state law.

an IRs private letter ruling clarifies that con-
verting a trust into a tRU according to state 
law shouldn’t have any negative tax impli-
cations. It doesn’t cause the trust to lose its 
grandfathered status for generation-skipping 
transfer (gst) tax purposes. (For example, 
gst tax doesn’t apply to irrevocable trusts in 
existence on sept. 25, 1985, so long as no 
additions, actual or constructive, are made to 
the trust after that date.)

Issues to consider when creating a TRU
If you’re considering implementing a tRU, it’s 
important to plan carefully. ask a financial 
advisor to project the benefits your beneficia-
ries will enjoy under various scenarios, includ-
ing different payout rates, investment strategies 
and market conditions. Keep in mind that, for 
a tRU to be effective, it must produce returns 

that outperform the payout rate, so don’t set 
the rate too high.

Be sure to investigate your state’s trust laws. 
some states disallow tRUs. also, many states 
establish payout rates (or ranges of permis-
sible rates) for tRUs, so your flexibility in 
designing a tRU may be limited. Finally, if a 
trust is required to pay out all of its income 
to a current beneficiary, be sure that unitrust 
payouts will satisfy the definition of “income” 
under applicable state and federal law.

Is a TRU right for you?
By aligning your beneficiaries’ interests, a tRU 
can relieve tension among your loved ones and 
allow your trustee to concentrate on developing 
the most effective investment strategy. Contact 
your estate planning advisor to learn whether a 
tRU is right for your family’s situation. •
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Is a donor-advised  
fund right for you?
Do you make sizable gifts to charitable 
causes? If you’re fortunate enough 
to afford it, you can realize personal 
rewards from your generosity and claim 
a deduction on your tax return. But once 
you turn over the money or assets, you 
generally have no further say on how 
they’re used. 

You can exercise greater control over your 
charitable endeavors using a donor-advised 
fund (DaF). according to the national 
Philanthropic trust (nPt), a nationwide public 
charity, this has become the fastest-growing 
charitable vehicle in the country in recent 
years, with no signs of the trend abating. 
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Setting up a DAF
as the name implies, your recommendations 
are integral to a DaF. First, you contribute 
to a fund typically managed by an indepen-
dent sponsoring organization or an arm of a 
reputable financial institution. the minimum 
contribution generally is $5,000. In exchange 
for handling the management of the fund, the 
financial institution or organization usually 
charges an administrative fee based on a  
percentage of the deposit.

next, you make recommendations to the fund 
about how to dole out the money to your 
favorite charities. though technically you no 
longer have control of the money that has 
been contributed, the fund administrator will 
generally follow your advice. While you’re 
deciding which charities to support, your con-
tribution is invested and grows tax-free. then, 
your charitable choices are vetted by the 
organization to ensure that the recipients are 
qualified charitable organizations. Finally, the 
administrator cuts the checks and the funds are 
distributed to the charities.

although contributions to a DaF are often 
made in cash, publicly traded securities are 
also readily accepted. In fact, other assets, 
such as real estate and closely held business 
interests, may also be contributed. 

DAF pros and cons
here are the advantages and disadvantages 
of using a DaF:

Immediate tax deduction. Your contribu-
tion to the DaF is deductible in the tax year  
in which the initial contribution is made.  
You don’t have to wait until the fund makes 
distributions to the designated recipient.

Convenience. It’s easy to establish and con-
tribute to the fund. all the administrative duties 
and paperwork are handled for you.

Simplicity. You only have to keep track of 
a single contribution, as opposed to multiple 
donations to several charities.

No capital gains tax. If you contribute 
appreciated property such as securities, there’s 
no capital gains tax on the appreciation in 
value. It remains untaxed forever.

No estate tax. Contributions to a DaF aren’t 
subject to estate tax or the probate process.

Tax-free growth. the amounts contributed 
to the fund are invested and can grow without 
any tax erosion.

Security. Using a DaF ensures that money 
becomes available only to legitimate charities. 

Anonymity. If you prefer, distributions 
can be made to charities anonymously. 
alternatively, if you don’t mind the limelight, 
you can name the fund after your family.

Conversely, despite some misconceptions, 
contributors to DaFs have effectively no control 
over how the money is spent once it’s dis-
bursed to charities. Donors can’t benefit per-
sonally. For instance, you can’t direct that the 
money be used to buy tickets to a local fund-
raiser. In addition, detractors have complained 
about high administrative fees.

naturally, the basic tax rules relating to 
charitable contributions continue to apply. 
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You’ve videotaped your will

EstatE planning pitfall
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You’ve probably seen it on tV shows or in mov-
ies: a videotape of a will is shown to members 
of a squabbling family. the deceased, who 
likely owns a small fortune, reads aloud from a 
document containing his or her wishes or sim-
ply speaks from the heart. typically, this video 
reveals a hidden agenda or unexpectedly cuts 
a family member out of the will. It makes for 
good entertainment. But the question remains: 
are videotaped wills legally binding? the 
answer is, essentially, “no.”

technology enables the deceased person to 
express wishes to the assembled family from 
beyond the grave, but states generally require 
wills to be physical documents that are writ-
ten, signed and properly witnessed during a 
person’s lifetime. By itself, a videotape isn’t 
a legally valid substitute for a will. to avoid 
intestacy, the deceased must have supplied 
a physical copy of a will. If this document 
otherwise meets state requirements, it may be 
supplemented by a video.

however, a videotaped will can still be used 
to show that the deceased was of sound mind 

and competent at the time the will was cre-
ated. thus, it could prove useful in settling 
court challenges, including ones by disgruntled 
family members. 

the best approach is to contact an experi-
enced attorney to help you draft a will that 
meets your personal needs. at a minimum, 
the will should provide for distribution of 
assets, establish guardianship of young chil-
dren and name the executor to handle the 
estate. Review the will periodically to ensure 
that it remains up to date. If you then want to 
supplement the will with a videotape, go right 
ahead. Just don’t rely on this video exclusively.

For example, monetary contributions gener-
ally are deductible in full, but the amount you 
can claim each year is limited to 50% of your 
adjusted gross income (agI). Your deduction 
for donations of appreciated property may 
be based on the property’s fair market value 
if you owned it longer than one year. But the 
annual deduction limit for such gifts is 30% 
of agI. Finally, certain itemized deductions, 
including those for charitable donations, are 
reduced for upper-income taxpayers. 

Do your homework
If you believe a DaF is the right charitable 
funding vehicle for you, be sure to shop 
around. Fund requirements — such as mini-
mum contributions, minimum grant amounts 
and investment options — vary from fund to 
fund, as do the fees they charge. so work with 
your estate planning advisor to find a fund 
that meets your needs. •



Washington recently adopted a new law affecting powers of 
attorney, which is intended to provide greater protections for 
principals and more clarity to agents and third parties who are 
asked to deal with an agent.  Here is a brief summary of some 
of the key differences from prior law, as well as some points 
that remain unchanged:

As always, if you executed a power of attorney that was valid 
under the law in effect at the time and place when the docu-
ment was executed, your power of attorney remains valid.  
Under the new law, however, unless the power of attorney 
specifically states that it is intended to be durable, an agent’s 
authority to act expires upon the principal’s incapacity.  

The appointment of your spouse or registered domestic 
partner as your agent under a power of attorney will now be 
automatically revoked upon the filing of a petition for dis-
solution, divorce, legal separation, or other dissolution of your 
relationship.  Under prior law, unless your power of attorney 
provided otherwise, the spouse’s appointment as agent was 
automatically revoked only when a final decree of dissolution 
was entered.  This change ensures that one spouse cannot 
gain unauthorized access to the other spouse’s assets during a 
divorce via a power of attorney that was executed when the 
relationship was on better terms, without having to re-execute 
documents or wait until the dissolution is finalized. 

If the dissolution action is withdrawn or dismissed with the 
consent of both parties, the spouse is automatically reinstated 

as agent.  This way, the couple can avoid the cost of re-exe-
cuting new powers of attorney if they ultimately reconcile. 

If a court has appointed a guardian of the principal’s estate 
or specific property, an agent’s authority is terminated to the 
extent that the court-appointed guardian and agent would 
have overlapping responsibilities. This change should help 
clarify who (either the guardian or the agent) can take action 
regarding an incapacitated principal’s property, and prevent 
disagreements between a guardian and agent about how to 
manage an incapacitated principal’s property.  

The new law expressly lists fiduciary duties that the agent 
owes the principal.  Before the new law, one had to review 
case law to define the parameters of these duties.  The new 
law should help agents clearly understand what actions are 
required, permitted, or not allowed.  The new law specifi-
cally calls upon agents to act in good faith, in the principal’s 
best interest, to keep records, cooperate with those who have 
authority to make health care decisions for the principal, and 
provide records upon the request of the principal, a court, or 
another fiduciary acting on the principal’s behalf. Upon the 
principal’s death, the personal representative of the principal’s 
estate or the principal’s successor-in-interest may make this 
request of the agent.  The new law clarifies that a power of 
attorney document cannot relieve the agent from liability for 
breaches committed with dishonestly or improper motives, 
with gross negligence, or as the result of abuse. 

Washington’s New Power of Attorney Act


